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the domiciliary state lost possession of the requisite situs. The Northwest Airlines case was interpreted by the Court in the Peck case as not
precluding a nondomiciliary state from taxing instrumentalities used
in interstate commerce on an apportioned basis. 9
The majority of the Court in the instant case rejected the argument
that the Northwest Airlines rationale precluded Nebraska's taxation.
They thought that "regular contact" was sufficient to establish a tax
situs, even though the same aircraft did not land every day and none
of the aircraft was continuously present within the domiciliary state.
This view is different from that of the Northwest Airlines decision in
that the Court there ruled that a defined part of the property had to
be "continuously present" within a nondomiciliary state to acquire a
tax situs.
In cases involving inland water and airplane transportation, continued physical presence is no longer a requirement for establishing
tax situs. Habitual employment of property within the nondomiciliary
state is sufficient. A domiciliary state, moreover, may not tax
the entire property that is habitually employed in and liable to taxation
by a nondomiciliary state. When either the domiciliary or the nondomiciliary state levies a tax that is fairly apportioned to the commerce carried on within the state, the tax will be sustained.' 0
JAmEs R. DatsLs

WORKMEN'S COMPENSATION: ADEQUACY OF REVIEW OF
INDUSTRIAL COMMISSION ORDERS BY CERTIORARI
Wilson v. McCoy Mfg. Co., 69 So.2d 659 (Fla. 1954)
Claimant's husband was killed while engaging in horseplay;' both
a deputy commissioner and the Industrial Commission held that the
activity causing death was outside the course of employment. Claimant, pursuant to a 1953 statutory amendment 2 substituting certiorari
for right of appeal in reviewing orders of the Commission and reducing
91d. at

384.

'oStandard Oil Co. v. Peck, 342 U.S. 382, 584-385 (1952) (dictum).
1This information appears in the order of the deputy commissioner.
2
See FLA. STAT. §440-27 (1953) (amendment enacted as Fla. Laws 1953, c. 28241).

https://scholarship.law.ufl.edu/flr/vol8/iss1/11

2

LAW of
REVIEW
OF FLORIDA
UNIVERSITY
Durrance:
Workman's Compensation:
Adequacy
Review of Industrial Commissi

the time for filing a petition to thirty days, sought a writ of certiorari
from the Florida Supreme Court to review the Commission order dismissing her claim. The Court, on its own motion, raised the issue of
constitutionality of the 1953 amendment and requested argument.
HELD, the amended review procedure is constitutional, but the statutory thirty-day limitation on the period within which the writ can be
requested is superseded by the sixty-day provision in the Supreme
Court Rule 28. 3 Certiorari denied.
4
In the instant case the Supreme Court summarily refused to accept
the provision of the statute setting a time limit of thirty days for the
filing of petition for certiorari. 5 In giving priority to the provision
of Supreme Court Rule 28 setting the time limit at sixty days, the
Court maintained an established precedent. 6 The Court did, however,
uphold the new procedural provisions providing for review by certiorari.
Certiorari is a common law writ that issues in the sound discretion
of a superior court to an inferior court 7 or to an administrative agency
performing a quasi-judicial function." It was used as early as the
thirteenth century to remove causes from inferior courts of record to
the royal courts of Westminster.9 It is not a substitute for appeal or
writ of error, 10 and American courts, with but few exceptions," recognize this doctrine; 2 some states, however, afford to certiorari a scope
3
broader than does Florida.
Florida has long recognized that the scope of certiorari may vary,
depending upon whether it is directed to an inferior court or to an
3Replaced by FLA. Sup. CT. R. PRAc. 16(1), effective March 15, 1955, which
specifically deals with review by certiorari of Industrial Commission orders.
4At 663.
5FLA. STAT.

§440.27 (1953).

6E.g., Carlile v. Spofford, 65 So.2d 545 (Fla. 1953).
7Atlantic C.L.R.R. v. Florida Fine Fruit Co., 93 Fla. 161, 166, 112 So. 66, 68
(1927) (dictum).
sSee Jacksonville, T. & K.W. Ry. v. Boy, 34 Fla. 389, 16 So. 290 (1894).
9
See Adams and Miller, Origins and Current Florida Status of the Extraordinary
Writs, 4 U. FLA. L. REv. 421, 432 (1951).
10E.g., Brinson v. Tharin, 99 Fla. 696, 703, 127 So. 313, 316 (1930) (dictum).
"E.g., Blair v. Sennott, 134 Ill. 78, 24 N.E. 969 (1890); Gerdes v. Champion, 108
Ill. 137 (1883); Riggs v. Green, 118 Md. 218, 84 At. 343 (1912); Oregon R.R. &
Nay. Co. v. Umatilla County, 47 Ore. 198, 81 Pac. 352 (1905).
12See Adams and Miller, supra note 9, at 434.
13E.g., Glover v. Lumpkin, 99 Ga. 174, 25 S.E. 179 (1896); Mowery v. Camden, 49
N.J.L. 106, 6 At. 438 (Sup. Ct. 1886); Mayor and Alderman v. Pearl, 30 Tenn. 172
(1850).
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administrative agency acting quasi-judicially. 14 Review of lower court
decisions is limited to examination of the record for the purpose of
ascertaining whether the court has acted within the scope of its authority or has violated procedural due process. 15 Review of quasijudicial decisions, on the other hand, embraces examination of the
record to see whether the agency has acted in strict compliance with
the law, including substantive law, and to correct errors and irregularities.-6 The Court has specifically provided that when it grants certiorari to the Industrial Commission it will not only determine whether
the essential requirements of law have been complied with but will
also determine the legal sufficiency of the evidence to sustain the
Commission's findings.' 7 The Court does not reweigh the evidence,
however, if the record contains evidence sufficient to support these
findings. The adoption of this procedure in reference to Industrial
Commission cases coincides with the method of review applied to the
8
Railroad and Public Utilities Commission.
The Legislature cannot constitutionally alter the scope of the
extraordinary writs or otherwise regulate their use. The Court, however, by looking to the sufficiency of the legal evidence on causes
brought up from the Industrial Commission by certiorari, ° has provided something broader than common law certiorari. Yet, since
issuance of the writ is discretionary,20 it is something less than a true
appeal.
The Legislature has power to confer quasi-judicial authority upon
administrative bodies. 21 Upon review by certiorari, the judiciary accords findings of such bodies great weight and does not quash the
order unless these findings are clearly erroneous or are based on insufficient evidence. 22 . Justice Hobson clearly stated the rule in the
-aJacksonville, T. & K.W. Ry. v. Boy, 34 Fla. 389, 16 So. 290 (1894).
25American Natl Bank of Jacksonville v. Marks Lumber and Hdw. Co., 45 So.2d
336 (Fla. 1950).
21abid.
7Fr.A. Sup. Cr. R. PRAc. 16 (1) (1955).
'SE.g., Great Southern Trucking Co. v. Douglas, 147 Fla. 552, 3 So.2d 526 (1941);
Florida Motor Lines, Inc. v. State Railroad Comm'n, 101 Fla. 1018, 132 So. 851 (1931);
Florida Motor Lines, Inc. v. Railroad Comm'rs, 100 Fla. 538, 129 So. 876 (1930); see
Middleton, Judicial Review of Findings of Fact in Florida, 3 U. FLA. L. RFv. 281,
293-294
(1950).
19 See note 15 supra.
20Atlantic C.L.R.R. v. Florida Fine Fruit Co., 93 Fla. 161, 166, 112 So. 66, 68
(dictum).
2lTigertail Quarries, Inc. v. Ward, 154 Fla. 122, 16 So.2d 812 (1944).
- 2See Nelson v. State ex rel. Quigg, 156 Fla. 189, 23 So.2d 136 (1945).
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recent case of United States Casualty Co. v. Maryland Casualty Co.:23
"Any fact finding individual, group or board created as
such by lawful authority is at least acting in a quasi-judicial
capacity and as such fact-finding arbiter his, or its, findings are
entitled to great weight and should not be reversed unless there
is no competent, substantial evidence which supports such
findings."
Circuit Judge Holt noted the rule even more recently in Duff v. Boca
Raton Club,24 when a complainant requested review of a deputy's
order. This decision, however, was primarily based on estoppel to
challenge jurisdiction of the Commission before an appellate court.
Only the Supreme Court of Florida, the circuit courts, and the
Court of Record for Escambia County are vested with authority to
issue certiorari in this state. 25 In the instant case the Court does not
specifically find that the Legislature intended to infringe the constitutional right of the circuit courts to issue certiorari; in fact, any such
limitation would be patently unconstitutional. At the same time, in
view of the obvious intent of the Legislature to simplify procedure
in the workmen's compensation field, the opinion subtly hints that
circuit courts should refuse any application for a writ solely designed
26
to review Industrial Commission orders.
The argument may be advanced that the present method of review
is unconstitutional as a denial of a claimant's right to have his cause
heard in any court of law. This argument would have considerable
force if the use of certiorari were restricted to its narrowest form. In
the light of the specific provision made by the Court, which gives
to certiorari a broader scope in review of workmen's compensation
cases than exists at common law in the review of lower court proceedings, the present procedure serves much the same purpose as an
2355 So.2d 741, 745 (Fla. 1951). For a complete discussion see Parsons, The
Substantial Evidence Rule in Florida Administrative Law, 6 U. FLA. L. REv. 481
(1953), especially at 493.
242 Fla. Supp. 144 (11th Cir. 1952). Appeal to Florida Supreme Court under the
pre-1953 review procedure was dismissed for failure to file notice within the 60-day
limit, Boca Raton Club v. Duff, 63 So.2d 624 (1953).
25FLA. CONsT. art. V, §§5, 11, 39, respectively.
26At 662: "We fully recognize the enactment as an effort not only to make more
simple but to make more expeditious and more inexpensive the final determination
of causes arising from the administration of the Workmen's Compensation Actan effort that is to be welcomed and encouraged."
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